was motivated in any part by that protected activity.
Secretary ex rel. David Pasula v. Consolidation Coal Company,
2 FMSHRC 2786 (1980), rev'd on other grounds sub nom.
Consolidation Coal Company v. Secretary, 663 F.2d 1211 (3rd
Cir. 1981).  See alag Boitch v. FMSHRC, 719 F.2d 194 (6th
Cir. 1983), and NLRB v. Transportation Management Corp., 462
U.S. 393 (1983), affirming burden of proof allocations
similar to those in the Pasula case.

In this case Mr. Harvey asserts that he refused to
comply with his supervisor's work order on the morning of
March 17, 1984, because he was afraid that to do so might
overly strain the muscles in his back. His suspension based
upon that work refusal, it is argued, was therefore based
upon his exercise of an activity protected by the Act.  A
miner's exercise of the right to refuse work is a protected
activity under the Act so long as the miner entertains a good
faith, reasonable belief that to work under the conditions
presented would be hazardous.  Robinette v. United Castle
Coal Company, 3 FMSHRC 803 (1981).  In addition, a miner may
under certain circumstances refuse to work on the basis of a
perceived hazard arising from his own physical condition or
limitations.  Bjes v. Consolidation Coal Corp., 6 FMSHRC 1411
(1984).

Kitt Energy does not dispute that Mr. Harvey was sus-
pended based upon his refusal to carry out his supervisor's
work order but argues that Harvey did not entertain a good
faith, reasonable belief that to carry out the work order
would indeed have been hazardous.  The operator also main-
tains that Mr. Harvey did not communicate his safety concerns
to any representative of management in accordance with the
Commission decision in Secretary ex rel. Dunmire and Estle v.
Northern Coal Company, 4 FMSHRC 126 (1982).

The evidence shows that Oliver Harvey, a miner employed
by Kitt Energy since 1978, was assigned on the morning of
March 17, 1984, to the work crew of section foreman Roger
Davidson.  Davidson and his seven member crew entered the
mine shortly after midnight.  After conducting his safety
examination Davidson directed some of the work crew including
Mr. Harvey to obtain supplies needed for the roof-bolter.
Without complaint Harvey helped load the supplies (including
roof bolts, plates and 25 pound boxes of resin) onto a scoop.
The supplies were then carried by the scoop and unloaded next

to the roof bolter.

<

Davidson then directed four of the men, including
Harvey, to bring ventilation tubes approximately 100 feet
from the Number 3 entry to the Number 2 entry.  After what
Davidson felt was an inordinate amount of time and the miners
had still not returned with the tubing, Davidson traveled to
the Number 3 entry to find out what the problem was.  He
found the four miners sitting around the scoop arguing about
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_3/      It  is important  to stress  that proof as to the existence of  the
